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Yyithdrawal ot \'-;arrnnty Statement and

' & Extonslon of Atternate Warranty

s'mlqrnent [ :

: . AGENEY; Environmental Prolection

¢ Agency. . )

" AGTION: Withdrawa] Noise Emlssions
. Warranty Stalement for Medium and
Heavy Trucks and Extension of
Alternate Warranty Statement.

* BUMMERY: This noticé withdraws the
:jcgutntury wirrranty stalement for new

© - .edlum and heavy trucks, recently

i

- invalidoted by the 1.5, Court of Appeals
% far the District of Columbia Circult, Tho

" notice slso advises that manufzciurers

* of new medium and heavy frucks may

* continue to offer an alternale warranty
statement pending amendment of the
tegulation in tesponse Lo a remand from

“the Court, | .t .

- EFFECTIVE DATE: November 27, 1979,
FOR FURTHER INFORMATION CONTACT:
Jokn 8. Winder, |r.. Acting Direcior;
Noise Enforcement Division (EN-307),
Environmental Protection Agency, 401 M

. 8lrect SW., Washinglon, D.C. 20480,
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(703) 5B7-7470, -
BUPPLEMENTARY INKDRMATIGN: On April
13,1878, EPA publishad nolse amission

i " slandards for new medium and heavy

* trucks, 40 CTR Purt 205, Subparts A and
'B. That reguiation required o noise
. -tmisslons warranty statement, 40 CFR
' 205.50~1{a}, lo be included by the first
. tmonufactutar of the completed veliclo
‘(s defined in the regulotion) fnthe .
owner's manual or other consumer
+ lterature, The provision required the
Jfiral monufacturer to warrant ogainat
molse defoste in existence al the time of
saie to the ulttmale purchaser,
nohwithstanding modifications by
subsequent munufucturers,
i Subsequentto promulgation of the

druck regulation, four truck

ni_unul_’uciurers petioned 1hcllj.s. Court

P T

T

* tothere

of Appeals for the District'of Columbia
Circult, on June 28, 1976, to review o
various aspects of the reguletion,
including Lhe warranty provision,

Chrysler Corp, et o, v. EPA, 60 F.adooq,

(D.C, Cir. 1970),

In response o a propooal from .
petitionors (n the Chrysler case, EPA
published & revised watranty slalement
on Nevember 20, 1977, 42 FR 60741,
which could be used in lieu of the
warranty staiement found in § 205.58-1

af the truck regulation, On December 1, N

1977 letiers explulning this “alternale
warranty statement” also were mailed
by EPA to manufscturers of vehicles .
subject to the regulation, The aliernate
warranty slatement, which provides that

the munufucturer warrants the condition -

of the vchicle only up lo the time it .
leaves that manulncturet's control, was
to be uged on an inlerim basts, pending
judicial resolution of the warranty lssue
raised In the Chrys/er case,

The Court decided the Chrysler case
on April 8,1979, and held in pact that the
warranty provislon in the regulalion was
invalid because 1t would hold the
primary manufagturer of the vehicla
responsible in o warranty action, |
despite the potentia) of nolse defects
being cuused by subsequent
‘manufocturers,

In response (o the Court's remand,
EPA will proposa, in the Fodoral
Rogistor {n the near future, an
amendment 1o 40 CFR 205.58-1, In gn _
effort to satlefy the Cheysler decision
and the mandate of the Noise Control .
Act. Thia notco withdraws the warranty
tlalomont in the present regulation; it -
announcos the Agency's intontion to
propose and promulgale an amendment
gulntion with a new warennty - -
statemant, and It deseribes the course’ ™
the Agency will follow prior 1o final
promulgation of that amendment,

Although the existing warranty
statement found In 40 CFR 205.58=) (a) is-
hereby withdrawn, Section 6{d)[1) of the .

‘Naise Control Act of 2072, 42 US.C. - .

. 4905[d)(1), clearly requiras ghc

Ty

manwfaciurers of products, to whom the
truck regulating appiies, to watrant the
preducts’ compliance with the nodse
standard, Accordingly, the Agency will
continue lo require thai firs
manufacturers provide 1o consumers *
notice of the Nolse Conlrol Acl
warrenty, Firsl manufacturers are still
required o submit advance copies of
warranty provisions lo the Agency, and
EPA will continue ita review of

. - proposed warranly provisions, The -

Agency hersby notifies manufacturers
that it wili accept 1he alternste warranty

stalemant as meeting the menufacturers' .

“ requirement to' warranl compliance,
pending final Agency actionon g
revised warranty provision, |

The altetnate warranty siatement was
originally intended only for vehicles
which would be subjecied ta further
manufacturing operations. Thet
warranty may now be used for all
vehicles subject to the regulation. Also.
the nliernale warranty statement
required Inclusion of a footnote staling
that the warranty might be revised after
resolution of pending litigation; that
foninote now may be omitied. - :

"The Chrysler aecision held in part
that the warranty pravislen in the Noise

- Contraol Acl requires nof only the
primary manufacturer of the vehicle, bui

- also the sebsequent menufactorer, to -
warrant compliance with the nnfse
stundard. Although there is currently no
provision in the regulation requiring o
written warranty {rom subsequiant
manufscturers, these manufacturers sre
put an notice of their werranty ’
obligation, Including the obligation (o
honor warranty claims under the Noise
lComml Act to the extent required by
aw, :

Daluvd: November 10, 1079,

Jeffroy G, Millos, :

Acting Aszistant Administrator for

Enforcement, |

§205.56-1 [Amendod)

" 1. Section 208.86-1(a} is amended by
deleting the “Nofue Emissian Warranty”
atatement in {ts entirety,

2. A copy of the alternate warranty
slatement, with the footnote.amitted,
appeara below, . .

“Noise Emissions Warronty !
{Nama of vohicle manulaciuter) watranis

to tha firat puraon who purchases thio vehicle .

for purposes other than resuls und 1o eech
subsequent purchaner thal this vaohicle, as |
manufactured by (nathe of vehicle :
manufacturer], wos designed, bulll and

e?uipped lo conform o1 the time it lofi {oure
0

vehicle munufacturer)’s contro! with al)
applicable 1.5, EPA Noiee Contro)
Regulations, - -~ - S

This warranty covers this vehicle oy

"' deslgned, built and equipped by (nume of
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vehicle manufacturer), aad 1s not limited to
any particelae part, component or system of
the vehicla manufactured by {nama of vehicla
manulacturar), Delects in dusign, assembly or
in any pacl, comppanant or system of (he
vehlicle as manufactucad by [name of vehicle
marnulacturer), which, at the ime [t left (name
of vehicle manulacturar)'s cantrol, caksed
nolas amissione | axceed Pederal standards,
are coverad by this warranty for the life of
tha vohicle, . .

[FR Doc, 70-30823 Filad 3 1=30-74 8:44 am)
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FEDERAL MARITIME COMMISSION

~48 CFR Parta 504, 505

{Genora! Orders Mos, 25 and 30, Aovisoy;
Dochket No, 79+06]

Compromiae, Asseaamant, Sattlemant
and Collectlon of Civil Penalties Under
the Shipping Act, 1918, and tho
Intarcoastal Shipping Act, 1933
{Amandod)

AGENCY: Federal Maritime Commission.
AcTion: Final rule,

summAarY: This repeals obsolete

regulaticns {Part 504) and amends and

finnlizes intecim regulations (Part 505}

which are enacted lo implement recenl

amend:ments to the Shipping Act, 1918

which authoriza the Federul Maritime

.Commission to nswess ar compromise all
civil penalties provided in the Act,

EFFECTIVS DATE: November 27, 1979,

FOA FUATHER INFORMATION CONTACT:

Francis C. Humney, Seczetary, Federal

Maritime Cominisslon, Reom 11161, 1100

L Stroet, NW., Washington, D,C, 20873,

(202) 5u3~6705,

SUPPLEMENTAL INFORMATION: This

proceeding waa instituted by publication

of Interim Regulotions made

immodiately effective on July 3, 1078 {44

FR 20178), 1o amend 48 CFR Part 505

(General Ordor 30) which, as amended,
" impletnents the aaseasment of civil

penalty autharization provizions of Pub,

L. 5025, ,

Comments to the Interim Regulations
* wars invited and wers recejved from
aleven partias in four submissions,
Commentators conslat of one altorney,
one steamship company und nine
cunferancesfagrosments,

1. Alton Boyur, Eaqulre (Boyer)
auggests clarifleation that both the
finding of viclations and assessment of
penalties therefor be encompassed in a
single proceeding, and clasifivation of
the rale of Hearing Counasel, the
differences belween campromise and
settlemeant, if any oxlsts, who makes the
determination that o violation may have
pccurred, ard the opportunity for
Judicinl review. Boyer further ralses

questions conceming due process, the
desirabliity of maximizing opportunity
for settlament, the nacossity for, . .
appraval of settlement at three lovals,
too much formality in the compromias
pracadure, the dasicabllity of using
confess-judgment noles, and the publle
availablilty of intemal asttlement
guidolines, Finally, Boyer suggasts that
the rulos make cloar that they ara not
intended to impoas o haraher oulcome
than tho previous rules, .
Lykos Brothers Steamahip Co, Inc.,
supports the interim regulationa /n foto
and urges expaditad approval.
Agrasmanis 20107 and 10108, Japan/
Korea-Atlantie and Gulf Froight

Confetence, Philippises Narth Ametica -

Canlference, Stralts New Yark
Conference, Thailand/Pacific Freight
Conference, Thailand/t).5. Atlanlic and
Gulf Conference and Trans-Pacific
Freight Conference of Japan/Koren

* [Conferences) suggsst clarification of

the preslding officer’s authority io
modify a settlement in an assessment
proceeding, insist that compromise
proceduras be avallable to all on an
equal basls, and agres that obaolete 48
CFR Purt 584 (Generol Order 25) need
ot be ratalned,

Inter-American Freight Conlerence -
{TAFC) suggests changes ta clarify the
rola of Hearlng Counsei and two other
minor sections. .

Eoch of the spacific propoaals
advanced by the commenla will now be
dlggussed:

1. Repenl of Genaral Ordsr 25 as
Obsolate. In the preamble of the Interim
Regulations, the Commission indicated
thatit"* * * percelves no prebable
regulatory need for the retention of
General Order 25 (46 CFR Part 504)
Collectfon, Compromise and
Termination of Enforcement Claims
which implemented the Federal Claims
Collection Act of 1908, Tha need to
retain such Goneral Order will be
consldered by the Commiasion [n
connection with comments invited to
thesa interim regulations,” The only
comment recalved an this point way
from this Confarences, which agree that
General Order 25 need not be retained,
Accordingly, 48 CFR Part 504 will be
rg_voked.-' oo LT EER

'3, Finding of Vielations and
Assessment of Penolifes in the Same -
Proceeding. As raised by Boyer, [tis
contemplated that both the [asue of
whather violations have been committed
s well a3 the asseasment of penalties
for such violations may be encompassed
in a single proceeding, Such o apecific
pravision, however, I3 not necessary in
view of the Commission's heed Jor
Nexibility in structuring proceedings

“reads “Hauring Counsel shall actively

under section 22 of the Shippine Actand B

the Administrotiva Proceduyre Act. -
3. The Rola of Hearing Counsal, LAFC
suggesta there i no need to define the
role of Hearing Counse! because the.
dulies of this Bureau ars already-defined
[n 46 CFR Part 502, Boyer, ont the other .
hand, refers to the "newly assigned role
of prosaeutar” and the sceming ’

inconslatency with the duty of Hearlng .

Counsal "to act as he deems {3 requiced
by tha public intereat *. * * undor 40
CFR 30242~ . Ve .

Tha pertinent part of 48 CFR 502.42

participats ® * * to the extant requited
in the public interest * * *." Whatlaver
this may mean in other types of
proceadings, Hearlng Counsal have
always been the staff attorney in
Commission instituted coses (o astablish
violatlons. The “prosecutorial” role was
always there; the only “nawly assigned”
role under Pub, L. Bt~25 is tha ablifity to
renuest assassment of civil penalties in
such a proceeding.

In an assessment proceeding, as in
violations caang before the ennctment of
Pub. L. 98-25, Hearlng Counsel are
subjact to the direction of the
Commission anly ns set forth in the
order(s) instituting \he crse and are
otherwise fully subject to tha separation
of functions as in all other adjudicatory
praceedings. Aluo, as in previous
vinlations cases, it {3 clear that Hearing
Counael have the burden of proof to
establish such violations,

To clarify this provision somewhal,
we will deiete the phrase: “shalt
particlpale as ettornay for the
Commlission” and relaled Innguege in
section 505.3. The remaining language
will ba retained to specifilcally provide
that all negotiations for settlament will
be with Hearing Counael in assssament
proceedings, and nat with Ganeral
Gounsel.an in compromise casea where
no formal proceading has been
inatituted,

4, Settlement Procedures in Formal
Proceedings. The difference between
“compromisa” and “settlement” was
queationed by Boyer, Of zourse, {n
addition to the traditional legal
connatation, a “compromisa”
proceeding a3 defined In & 503,2(c) fa the
informal procesa, while the .
“aasessment” proceeding Is a formal”
docket, [See § 505.2{a),) Sattlements cun
be reached in elther process with
Genernl Counsel or Hearing Connsel, as
the case may bo.

Boyer suggests that it s desirable to
maximize opportunity for settlamunt
{"compromise™) in @ formal proceeding
but the rules “seem to tend in the '
opposlte direction.” Ha questions the
necessity of having such seltlements
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